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DECISION AND ORDER - AWARD OF BENEFITS

Thismatter involvesadamfiled by Mr. George Shoresfor benefits under the Black Lung Benefits
Act, Title 30, United States Code, Sections 901 to 945 (“Act”). Benefits are awarded to persons who
aretotdly disabled within the meaning of the Act due to pneumoconioss, or to survivors of persons who
died due to pneumoconioss. Pneumoconioss is a dust disease of the lung arisng from cod mine
employment and is commonly known as “black lung” diseese.



| conducted a forma hearing in Peoria, Illinois, on June 15, 2000, attended by Mr. Shores, Mr.
Johnson, and Mr. Mudller. A representativefor the Director €lected not to attend. My decisoninthiscase
isbased onthe tesimony presented at the hearing and al documents admitted into evidence (DX 1to DX
20,CX 1to CX 3,and EX 1to EX 4).

Coal Miner’s Background

Mr. Shores was bornon February 22, 1919 and married Mrs. Geraldine Hazel Smith Shores on
August 5, 1939 (DX 1). Mr. Shores and hiswife have been married for over Sixty years and continue to
live together (TR, page 36). Mr. Shores spent aimost 30 years of his life as a cod miner in lllinois,
primarily working on surface or strip mines as awelder (TR, pages 37 and 39).2 Asawelder, Mr. Shores
frequently lifted and carried 70 to 80 pounds by himsdf and up to 300 poundswiththe aid of other miners
(TR, page 42 through 53). Hislastjob at Midland Cod found him welding at the tipple, in the garage, a
the dragline (see CX 3), and on aloading shovel (TR, page 39). 1n 1982, Mr. Shoresretired frommining
due to shortness of breath and has not worked since (TR, pages 54 and 61).

Mr. Shores breathing problems have gotten progressvely worse since 1996, and he currently
experiences severe shortness of breath upon the dightest exertion, such as dimbing stairs, waking any
distance, and after showering and dressing (TR, pages 56 and 66). For the past two years, he hasreceived
oxygentherapy inadditionto inhdersand pillsto ease hisbreathing difficulties (TR, pages 56 and 57). Mr.
Shoressmoked a hdf pack of cigarettesaday for little over 30 years, from 1940 until New Year’s Day,
1971, whenhe quit (TR, page 60). Unfortunately, in 1998, Mr. Shores suffered a heart attack (TR, page
62).

Procedural Background
Previous Clams
Mr. Shores has filed three previous dams for black lung disability benefits with the United States
Department of Labor (“DOL”). Hisfirst claim, filed on May 28, 1981, was denied by DOL on July 25,

1981 because he faled to establishany dement of entittement (DX 16). Mr. Shoresfiled his second dam
on October 5, 1994. DOL denied this claim on November 28, 1994 because Mr. Shores failed to

1The following notations appear in this decision to identify specific evidence: DX - Director exhibit, ALJ -
Administrative Law Judge exhibit, EX - Employer’s exhibit, CX - Claimant’s exhibit; and, TR - Transcript of hearing.
In response to the partial late submission of CX 2 to the employer’s counsel, | kept the record open post-hearing to
give Mr. Mueller an opportunity to have a medical expert respond to the medical recordsin CX 2 (TR, pages 19 to
29). OnJuly 21, 2000, | received Dr. Selby’s July 16, 2000 review of the claimant’s medical record and now admit that
document as EX 4.

2Since Mr. Shores last mined coal in Illinois, the U.S. Court of Appeals for the Seventh Circuit has
jurisdiction. See Shupe v. Director, OWCP, 12 B.L..R 1-200, 1-202 (1989)(en banc).
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respond to a Show Cause Order concerning his falure to schedule a pulmonary examinations (DX 17).
Mr. Shores submitted histhird daimon duly 29, 1996. On November 5, 1996, DOL aso deniedtheclaim
for failure to establish any dement of entitlement (DX 18).

Present Claim

On November 21, 1998, Mr. Shores presented his fourth, and present, claim to DOL for black
lung disability benefits (DX 1). On May 13, 1999, DOL denied the claim for failure to show any dement
of entittement (DX 11). Mr. Shores, through counsel, appedled thisdenia on July 12, 1999 (DX 13) and
DOL forwarded his dam to the Office of Adminigrative Law Judges on September 3, 1999 (DX 19).
Pursuant to a Notice of Hearing, dated April 5, 2000, | hdd the hearing on June 15, 2000 (ALJ 1).

ISSUES

1. Whether Mr. Shores, in filing a duplicate daim in November 1998, has established a
materid change in condition since the denid of his prior claim on November 5, 1996.

2. If amateria change is established, whether Mr. Shoresis entitled to benefitsunder the Act.
FINDINGS OF FACT AND CONCLUSIONSOF LAW
Stipulations of Fact

At the hearing, the parties Stipulated to the following facts: (1) Mr. George Shores was a coal
miner withpost 1969 coal mine employment; (2) Mr. Shores has at least twenty-9x years and Sx months
of cod mine employment; (3) Mrs. Gerddine Shores is a dependant for the purposes of augmenting any
benefits that may be payable under the Act; and, (4) Midland Cod Corporation (“Midland’) is the
responsible operator (TR, pages 12 and 69).

Issue# 1 - Material Changein Conditions

Any timewithinone year of adenia or award of benefits, any party to the proceeding may request
a modification based on a change in condition or amistake of fact made during the determination of the
dam. 20 C.F.R. 8725.310. However, after the expiration of one year, the submission of additional
materid or another daim is considered a duplicate daim which will be denied on the basis of the prior
denid unlessthe daimant demongrates a materid change in conditions under the provisons of 20 C.F.R.
8725.309 asinterpreted by the Benefits Review Board (BRB) and federal Courts of Appeds. Under this
regulatory provision, according to the Court of Appedls for the Sixth Circuit in Sharondale Corporation
V. Ross, 42 F.3d 993, 997-998 (6™ Circuit 1994):

[ T]o assesswhether amaterid change is established, the ALJ must consider dl of the new



evidence, favorable and unfavorable, and determine whether the miner has provenat least
one of the dements of entittement previoudy adjudicated agangt him. If the miner
establishes the exigence of that element, he has demondirated, as a matter of law, a
materid change. Then, the ALImust consider whether al of therecord evidence, including
that submitted with the previous claims, supports a finding of entitlement to benefits.

| interpret the Sharondal e approachto mean that the rlevant inquiry in amaterid change caseis
whether evidence developed since the prior adjudication would now support afinding of an dement of
entittement. Thecourt in Peabody Coal Company v. Spese, 117 F.3d 1001, 1008 (7*" Circuit 1997) put
the concept in clearer terms:

The key point isthat the claimant cannot smply bring in new evidence that addresses his
condition at the time of the earlier denid. Histheory of recovery on the new dam must
be consgent with the assumption that the origind denid was correct. To prevail on the
new claim, therefore, the miner must show that something capable of making a difference
has changed since the record closed on the first gpplication.

Mr. Shores did not effectively pursue his lagt, prior claim following itsdenid, effective November
5, 1996, within the one year time span established by 20 C.F.R. §725.310. Ingtead, he submitted the
present, duplicate dam on November 21, 1998. Consequently, 20 C.F.R. §725.309 controls the
adjudicationof hiscurrent dam. Inhislast claim, Mr. Shoresfailed to establish any dement of entitlement.
Asaresult, to demongrate amaterid change in condition hasoccurred sncethe denid of hisprior dam,
Mr. Shores must prove, based on evidence devel oped since November 1996, at least one eement of the
entitlement under the Act.

Elements of Entitlement

Under the Act, to receive benefits, adamant must prove by a preponderance of the evidence
severd facts. Fird, the cod miner must establish the presence of pneumoconioss. In the regulation,
“pneumoconioss’ isdefined asa chronic dust disease arising out of cod mine employment. The definition
further incudes “any chronic pulmonary disease resulting in respiratory or pulmonary impairment
sgnificantly related to, or substantialy aggravated by, dust exposure in cod mine employment.”®  Under
the Act, the legd definition of pneumoconioss is much broader than “medical pneumoconioss.”
Richardson v. Director, OWCP, 94 F.3d 164 (4" Circuit 1996).

Second, if adeterminationhas been made that a miner has pneumoconios's, it must be determined
whether the miner's pneumoconiosis arose, at least inpart, out of cod mine employment.* If aminer who

%20 C.F.R. §718.201.

“20 C.F.R. §718.203 (a).



is suffering from pneumoconiosis was employed for ten years or morein one or more cod mines, thereis
arebuttable presumption that pneumoconiosis arose out of such employment.® Otherwise, the dlaimant
must provide competent evidence to establish the relationship between pneumoconioss and cod mine
employment.® Third, the coal miner must demondtrate tota disability.” And fourth, the cod miner must
prove the tota disability is due to pneumoconiosis®

The firgt step in the materia change process requires the identification of the eements a clamant
faledto prove inthe prior clam. Thebassfor DOL’s1996 denid of Mr. Shores' thirddamwasafailure
to prove any dement of entitlement. Accordingly, | will evaluate the new evidence since November 1996
to seeif Mr. Shores can establish proof of any dement of entitlement. And, because the second and fourth
eements of entitlement require a prdiminary finding of the first and third elements, Mr. Shores, to show a
materia change in conditions, must demonstrate that he now has pneumoconiosis or istotaly disabled from

arespiratory perspective.
Presence of Pneumoconiosis

According to 20 C.F.R. §718.202, the existence of pneumoconiosis may be established by four
methods. chest x-rays (8718.202 (a)(1)), autopsy or biopsy report (8718.202 (a)(2)), regulatory
presumption(8718.202 (a)(3))°, and physician opinion (§718.202 (a)(4)). Because the record does not
contain any evidence of complicated pneumoconiods and Mr. Shores applied for Federa black lung
disability benefitsin his present dam after January 1, 1982, the regulatory presumption of pneumoconioss
isnot gpplicable. 1n addition, the officia record obvioudy does not contain an autopsy report. And, there
is no biopsy report. Mr. Shores must rely on chest x-ray evidence or medica opinion developed since
November 1996 to establish the existence of pneumoconioss.

°20 C.F.R. §718.203 (b).
620 C.F.R. §718.203 (c).
20 C.F.R. §718.204 (b).
820 C.F.R. §718.204 (a).

%It any of the following presumptions are applicable, then under 20 C.F.R. §718.202 (a)(3) aminer is
presumed to have suffered from pneumoconiosis. 20 C.F.R. §718.304 (if complicated pneumoconiosisis present then
there is an irrebuttable presumption the miner is totally disabled due to pneumoconiosis); 20 C.F.R. §718.305 (for
claims filed before January 1, 1982, if the miner has fifteen years or more coal mine employment, there is arebuttable
presumption that total disability is due to pneumoconiosis); and 20 C.F.R. §718.306 (a presumption when a survivor
filesaclaim prior to June 30, 1982).



Chest X-Rays

The following table summarizes the rdevant chest x-ray interpretations in the officia record.

Date of X-Ray Exhibit Physician Interpretation
June 25, 1998 CX 2 Malik COPD.™ No acute cardiopulmonary pathology, no significant
change since December 1995. Emphysematous thoracic cage
with pulmonary hyperinflation and flattening of diaphragm. No
infiltrates, congestion, failure or effusion.
July 29, 1998 CX 2 Malik No acute cardiopulmonary pathology.
February 16, 1999 DX 8 Whitehouse Borderline early changes of COPD, without congestion or
BCRY infiltrating lung changes. Basal bronchial thickening is noted
that might raise the possibility of bronchial or peribronchial
inflammatory condition: to be clinically coordinated.
Same DX 9 Cohen, B Negative for pneumoconiosis. Bullae?> and emphysema.
Same DX 10 Sargent, Negative for pneumoconiosis. Possible emphysema.
BCR, B
March 27, 1999 CX 2 Malik Mild emphysema. No infiltrates, congestion, or effusion. No

acute cardiopulmonary pathology. No significant change
when compared to previous study of July 29, 1998.

None of the physicians who reviewed Mr. Shores' chest x-rays developed since November 1996
found any evidence of pneumoconiosis. Asaresult, Mr. Shores is not able to establish the presence of

pneumoconios s through radiographic evidence.

©Chronic Obstructive Pulmonary Disease.

HThe following designations apply: B - B Reader, and BCR - Board Certified Radiologist. These
designations indicate qualifications a person may possess to interpret x-ray film. A “B Reader” has demonstrated
proficiency in assessing and classifying chest x-ray evidence for pneumoconiosis by successful completion of an
examination. A “Board Certified Radiologist” has been certified, after four years of study and examination, as
proficient in interpreting x-ray films of al kinds including images of the lungs.

12| arge vesicles, more than 5 mm in circumference, containing serous or seropurulent fluid. DORLAND’S
ILLUSTRATED MEDICAL DICTIONARY 236(28th ed. 1994).




Medical Opinion

Prior to evauating the medica opinion, a review of Mr. Shores' pulmonary and respiratory test
resultsis hdpful.

Pulmonary Function Test
Exhibit | Date/ Age/ FEV, | FVC MVV | %FEV/ Qualified®™® | Comments
Doctor height | pre® | pre pre FvC pre
E)ost1 post post pre post
post
DX 5 February 16, 80 1.95 415 59'6 47% No'’ Normal FCC, mildly
1999 69" reduced FEV,
Cohen/Marder severely reduced

FEV1UFVC ratio.
Lung volumes are
normal. Diffusion
is reduced with low
DI/Vaindicative of
an altered gas
exchanging

surface.

13Test result before administration of a bronchodilator.
1Test result following administration of a bronchodilator.

¥To qualify for total disability, for aminer’s age and height, the FEV, must be equal to or less than the
valuein Appendix B, Table B1 of 20 C.F.R. §718, and either the FVC hasto be equa or lessthan the valuein Table
B3, or the MVV hasto be equal or less than the value in Table B5, or the ratio FEV,/FVC has to be equal or less than
55%.

160n the Department of Labor form, Dr. Cohen recorded Mr. Shores MVV as 73. However, the
computerized results of the pulmonary function tests indicate that Mr. Shores MVV was 59. Accordingly, | find that
59 was Mr. Shores' MVV in thistesting series.

17 The qualifying FEV, number is 1.79 for age 71 (the greatest age referenced in the regulations) and 68.9".
The associated quaifying FVC and MVV values are 2.31 and 72.
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Arterial Blood Gas Studies

Exhibit Date/ pCO, (rest) pO, (rest) Qualified® | Comments
Doctor pCO,, (exercise) pO, (exercise)
DX 5 February 16, 1999 36.1 78.3 No®® Normal.
Cohen/Marder
DX 5 February 16, 1999 34.0 81.6 No?
and 7 Cohen 35.2 72.2 No?
CT Scan

On August 4, 1999, Dr. L. Mdlik conducted a CT scan of Mr. Shores' abdomen areaand
commented there were “no abnormd findings at lung bases’ (CX 2).

Medicd Evauations®
Dr. Mark A. Shima

After saverd tripsto the emergency roomthe night before due to burning chest pain and shortness
of breath, Mr. Shores returned to the hospitd in the early morming of June 26, 1998 (CX 2). Dr. Shima,
board certified in cardiovascular disease and internal medicing® examined Mr. Shores. He noted Mr.
Shores medica history included COPD, black lung, and hypertension. Mr. Shores had been a cigarette
smoker for 20 to 30 years. Upon examination, al lung fields were clear. Laboratory tests presented
evidence of a myocardia infarction. Consequently, Dr. Shima diagnosed acute inferior myocardia

18 To qualify for Federal Black Lung disability benefits, at a coal miner's given ,CO, level, the value of the
coal miner's ;O, must be equal to or less than corresponding O, value listed in the Blood Gas Tablesin Appendix C
for 20 C.F.R. §718.

For the ,CO, value of 36, the qualifying O, is 64.

2For the ,CO, value of 34, the qualifying 0, is 66.

ZIFor the ,CO, value of 35, the qualifying O, is 65.

2During the relevant time frame, Mr. Shores also received at least three treatments for physical ailments
unrelated to his pulmonary, respiratory or cardiovascular systems on September 5, 1998, January 13, 1999, and April

23, 1999.

ZAs| informed the parties at the hearing (TR, page 6), | take judicia notice of Dr. Shima's board
certification and have attached the certification documentation.



infarction with evidence of aprior infarction. Dr. Shimaaso included COPD with black lung disease in
his summary.
Dr. William Degelman

On duly 29, 1998, Dr. Degelman examined Mr. Shores in the Graham Hospital emergency room
dueto chest pain (CX 2). Mr. Shores medica history included a myocardid infarctionepisode a month
earlier. Heaso had ahigtory of emphysema, COPD and black lung. Upon physica examination, thelungs
were clear. Mr. Shores denied any shortness of breath. After receiving severd negdtive lab tests, Dr.
Degeman discharged Mr. Shores with a scheduled follow-up with a cardiologist.

Dr. C. Sanchez

On March 27, 1999, Mr. Shores arrived at the emergency room complaining about shortness of
breath since the morning (CX 2). Dr. Sanchez recorded Mr. Shores' medical and socia history, which
included COPD, black lung and 35 yearsof cod mine employment. Mr. Shores was aso a nonsmoker.
Upon physica examination, Dr. Sanchez heard wheezes in the chest area. A chest x-ray indicated
emphysema. Dr. Sanchez diagnosed “ COPD exacerbation,” treated Mr. Shoreswith anebulizer, and then
sent him hometo rest.

Dr. Malik H. Dababneh

Dr. Dababnehserved asMr. Shores' treating physcian. 1n November 1998, the physician noted
“COPD/black lung” when examining Mr. Shores for coughing, wheezing, and atight chest (CX 2). From
January through April 1999, Dr. Dababneh again noted COPD whenexamining Mr. Shores for unrelated
problems. Dr. Dababneh has adso recorded a history of coronary artery disease. Findly, on August 3,
1999, Dr. Dababneh observed that Mr. Shores had a history of COPD, prostrate cancer and atriple
aneurysm. An examination of the lungs reveded reduced breath sounds and good air exchange.

Dr. David Marder

On February 16, 1999, Dr. Marder, Board certified in internad medicine and occupetiond
medicing?* examined Mr. Shores (DX 6). Dr. Marder noted Mr. Shores history of coal mine
employment, high blood pressure for ten years, and habit of smoking a haf apack of cigarettes per day
for fourteen years before quitting 28 years ago. At the exam, Mr. Shores primarily complained of
progressively worse dyspnea upon minimal exertion. Upon examination, Mr. Shores' lungs had bilateral
diffuse wheezes. The pulmonary function test revealed moderate to severe impairment. The blood gas
study did not reach the total disability threshold. The chest x-ray indicated the presence of COPD. Based
on these tests, Dr. Marder diagnosed severe COPD and pneumoconiosis. These diseases were caused
primarily by 31 years of exposure to coad mine dust and secondearily by cigarette smoke. Inhalation of cod

2| take judicial notice of Dr. Marder’s board certification and have attached the certification documentation.
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dust contributed greetly to thisimparment snce Mr. Shores smoked only one haf a pack of cigarettes per
day for only 14 years. Additionaly, Mr. Shores impairment is greater than the type caused by cigarette
smoking aone.

Dr. David M. Sillrud

On January 2, 2000, Dr. Skillrud, board certified in internd medicine and pulmonary disesse,
examined Mr. Shores and subsequently rendered his medica opinion on March 24, 2000 based on the
examination as well as hisreview of Mr. Shores' February 1999 records and a 1996 x-ray (EX 1). Dr.
Skillrud noted that Mr. Shores quit smoking in 1970 after smoking a hdf apack aday for 35 years. He
retired from the cod minesin 1982 after 34 years. Mr. Shores had ahistory of chronic hypertension and
myocardid infarction in 1996. During the examination, the retired cod miner complained of episodic
hemoptys's, progressively worse dyspnea and wheezes, and a productive cough. Mr. Shores had used
home oxygen therapy in the past, but at the time of the examination, he was not taking the therapy. Dr.
Sillrud' s examination of the lungs revealed diffuse bilateral wheezes with virtudly every breath. The
February 1999 x-ray reports from two B Readers found no evidence of pneumoconioss, but did find
emphysema.  Additiondly, the February 1999 pulmonary function tests suggested moderately severe
obgtruction. Dr. Skillrud concluded that Mr. Shores had chronic obstructive asthma. “In terms of
causation, ‘ggnificant airways obstruction is indeed rare in coal miners in the absence of progressive
massive fibrogs or cigarette smoking.” (Occup EnvironMed 1994; 51: 234-238). In Mr. Shores' case,
it clearly reflects chronic obgtructive asthma aggravated by his prior tobacco use”

OnMay 27, 2000, Dr. Skillrud supplemented his March 2000opinion (EX 3). Dr. Skillrud noted
that the February 1999 pulmonary function tests revealed a moderately severe obstruction and a low
diffusing capacity which, in conjunction with hyperinflation and/or emphysematous radiographic changes,
is consgtent with emphysema.  The wheezes found on the January 2000 exam suggested a prominent
broncho spagtic (or asthmatic) component, while his productive cough suggested chronic bronchitis.
Consequently, Mr. Shores' moderately severe COPD has e ements of emphysema, asthma, and chronic
bronchitis, none of which are related to his exposure to coa dust.

Dr. Jeff W. Selby

Dr. Selby, board certified in interna medicine and pulmonary disease and a B Reader, rendered
amedica opiniononMay 27, 2000, after reviewing the retired coal miner’ sentire medical record, induding
the results of Dr. Skillrud’s examination (EX 2). According to the physician, Mr. Shores does not suffer
frompneumoconiosis, as indicated by the negetive chest x-rays. Reviewing test resultswithinayear of Mr.
Shores' retirement fromcod mining, Dr. Selby observed that Mr. Shoresdid not suffer fromany coal mine
induced respiratory impairment and retained the respiratory and pulmonary capacity to performhisprevious
coa mine duties. As a result, the progressively worse obstruction Mr. Shores developed since his
retirement fromthe minesis due to a basdine amount of emphysema from his cigarette smoking yearsand
the development of bronchid asthma over the last 4-6 years, neither of which isrelated inany way to cod
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mine dust exposure. Cod minedust cannot cause bronchia asthma, it can only exacerbate dready existent
asthma. Mr. Shores did not have asthma when he worked in the mines. His recent onset of asthma,
identified by the observed wheezing, can easly explain the development of the obstruction, dyspneaon
exertion, and decline in oxygenation upon exercise. Additionaly, the chest x-rays do not show any
evidence of coal mine dust exposure by x-ray. “Findly, thereisno sound medicd literature that showscod
mine dust exposure, no matter how greet, contributesin a dlinicaly sgnificant way to the development of
chronic obgtructive pulmonary disease in the absence of other common causes of chronic obstructive
pulmonary disease, for example, bronchia asthma, chronic bronchitis, or emphysema.”

OnJduly 16, 2000, Dr. Selby provided further observations after considering Mr. Shores medical
records from Dr. Dababneh and the Graham Hospita (EX 4). Reeffirming his opinion that Mr. Shores
does not have pneumoconiosis, Dr. Selby commented that dthough the term “black lung disease’ is
mentioned throughout these records, it is mentioned from a historical sandpoint and nothing inthe records
indicates the existence of the disease. Ingtead, dl of the chest x-rays were negative and there were no
crackles heard indicative of pneumoconiosis. Mr. Shores does suffer from severe coronary artery disease
that has caused at least three myocardid infarctions and three unstable anginaadmissons.  This cardiac
disability, dong with his chronic smoke-induced emphysema and development of asthma, are the
contributory factors to his shortness of bresth. “Mr. Shores would have the respiratory and pulmonary
capacity to perform any and dl previous coa mine employment duties with the exception of his cardiac
disease that isnot at dl related to cod mining and his emphysema and bronchid asthmawhich again are
not related to cod mining employment.”

Dr. Robert Cohen

On June 1, 2000, Dr. Cohen, board certified in pulmonary disease and internal medicineand aB
Reader, rendered his medica opinionbased on the February 1999 examination and testing aswell as Mr.
Shores’ medical records, induding Dr. Skillrud' sexaminationand Dr. Selby’ sexamination(CX 1). Atthe
February 1999 examination, Mr. Shores chief complant was shortness of bresth he experienced since
leaving the minesin 1982. Mr. Shoreshad ahistory of hypertension and smoked ahaf apack of cigarettes
per day for 31 years until he quit 28 years ago.> Upon examination of the chest, the examining physician
found bilaterd diffuse wheezes. The x-ray of the chest taken in February 1999 was negetive for
pneumoconiosis and showed emphysematous changes. The pulmonary function tests revedled a normal
FVC with mildly reduced FEV 1 and severely reduced FEV /FVC ratio. Lung volumes were normd and
the diffuson capacity was reduced, indicating an dtered gas-exchanging surface. The arterid blood gas
dudies revealed a severe obgtructive defect with normd lung volumes. The sub-maxima exercise sudy
showed a reduced work capacity and abnormal gas exchange.

2Dr. Cohen observed, upon reviewing Dr. Marder’s report, that Dr. Marder incorrectly stated the duration
of Mr. Shores cigarette smoking habit as 14 years.
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Dr. Cohenopined that Mr. Shores sufferedfrompneumoconiosis. Accordingtothephysician, Mr.
Shores has a chronic obgtructive lung disease subgantidly related to his over 20 years of coal mine
employment. His 16 pack year®® history aso probably contributed to hisdisease. Hisobstruction renders
himunable to perform the tasks required by hislast coa mining job asawelder. Mr. Shores’ obstruction
isindicated in severa ways. dyspneaand chronic productive cough; the diffuse wheezing, increased chest
diameter, increased resonance, and rare crackles and rhonchi seen in past physica exams; pulmonary
functiontests showing moderate COPD withmoderate to severe diffusonimparment; resting and exercise
arteria blood gas studies showing low O, withexercise and sgnificant gas exchange abnormdity; DLCO
testing consstently showing moderate to severe imparment; and consstent emphysematous changesinthe
X-rays.

Regarding the diagnoses of asthma by Drs. Skillrud, Sidler, and Selby, the reversibility of the
arrways obstruction, whichisone of the most important features of asthma, was not seen with Mr. Shores.
Additiondly, Mr. Shores had sgnificant diffuson impairment, which is not a feature of bronchid asthma.
Diffuson impairment occurs in emphysema and damages the ar sacs and blood vessdls of the lung.
Asthma, onthe other hand, only affectsthe airways and does not have low diffusion, but rather, may often
have increased diffuson. Although Mr. Shores did have wheezing, this symptom is common in dl forms
of obgtructive lung disease, induding emphysema, chronic bronchitis, and asthma. Moreover, wheezing
isacommon symptom of acod dust induced lung disease. Findly, Dr. Sdby’ s diagnosis of newly onset
asthmawas mistaken because it cannot be said that Mr. Shores’ lung function was indeed normal in 1981
when a diffuson test was not performed a that time and the spirometry did not rule out sgnificant
pulmonary abnormdity.

Mr. Shores had two exposureswhichcould have contributed to the development of his obstruction
- tobacco smoke and coal dust exposure. As significant medica research has concluded, obstructive
arways disease canresult from coa mine dust exposure with or without the presence of pneumoconiosis.
When coa dust causes or contributes to an obstruction, the patient experiences a sgnificant impairment
of the FEV 1 associ ated withincreased respiratory symptoms. Indeed, Mr. Shores' obstruction doesresult
inaggnificant impairment inhis FEV 1 correlated with an increase in his respiratory allments. Mr. Shores
degree of impairment clearly disablesMr. Shores from returning to his last job where he performed heavy
manual |abor.

Discusson

Clealy, the medica experts who evauated Mr. Shores pulmonary condition have differing
opinions on whether pneumoconiosisis presant in hislungs. Due to this conflict of opinion, | mugt initidly
assign relative probative weight to their diverse medical assessments. In evaluaing medica opinions, an
adminigretive law judge must firgt determine whether opinions are based on objective documentation and
then consider whether the conclusions are reasonable in light of that documentation. A well-documented

A pack year is equal to the consumption of one pack of cigarettes per day for one year.
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opinion is based on dlinicd findings, physicd examinations, symptoms, and a patient’ swork history. See
Fieldsv. Island Creek Coal Company, 10 B.L.R. 1-19 (1987) and Hoffman v. B & G Construction
Company, 8 B.L.R. 1-65 (1985). For amedica opinionto be*“reasoned,” the underlying documentation
and data should be sufficent to support the doctor’s conclusion. See Fields, supra. In evaduding
conflicting medica reports, as with x-ray anayss, it may be appropriate to give more probable weight to
the most recent report. See Clark v. Kar st-Robbins Coal Company, 12 B.L.R. 1-149(1989)(en banc).
At the same time, “recency” by itsdf may be an arbitrary benchmark. See Thorn v. Itmann Coal
Company, 3 F.3d 713 (4" Cir. 1993). Findly, amedica opinion may be given little weight if it is vague
or equivocd. SeeGriffithv. Director, OWCP, 49 F.3d 184 (6" Cir. 1995) and Justicev. Iland Creek
Coal Company, 11 B.L.R. 1-91 (1988).

Dr Dengelman, Dr. Shima, and Dr. Sanchez presented documented evauations which included in
Mr. Shores' medical history adiagnoss of black lungdisease. However, whilether examinationsprovided
important medica background, their references to black lung disease carry little probative weght because
they were merdy documenting medica history without either agreeing withthe diagnosis or explaining the
basis for thar opinionthat Mr. Shoreshad pneumoconiosis. In other words, their historica notations about
black lung are not well reasoned.

Likewise, while Dr. Dababneh, asMr. Shores' treating physician, had Sgnificant contact withMr.
Shores, he did not explain the basis for hisreferencesto black lungdisease. Also, because Dr. Dababneh
did not specificaly indicatethe etiology of Mr. Shores obgtructive disease, his diagnosis of COPD haslittle
probative vaue. In other words, although his trestment notes are wdl documented, his diagnos's of black
lung disease has diminished probative vaue in the absence of any explanation of the medica bass of his
conclusion.

Based on his pulmonary examination of Mr. Shores, Dr. Marder rendered a documented and
reasoned medica opinion that Mr. Shores had pneumoconiosis and COPD due to coal dust exposure.
However, as set out below, | give his opinion less probative weight due to inaccurate documentation and
insufficient reesoning. First, Dr. Marder concluded Mr. Shores' severe COPD and pneumoconiosiswere
due primarily to coal mine dust because Mr. Shores only smoked a haf apack of cigarettes per day for
14 years. Based on that cigarette smoking history, Dr. Marder believed Mr. Shores impairment was
greater than it would have been if 14 years of cigarette smoking at hdf a pack aday had been the only
potentia cause of the pulmonary condition. Inother words, the 14 year durationof Mr. Shores' cigarette
smoking habit is apivota factor for Dr. Marder in reaching his conclusion that exposure to cod dust is
responsible, inpart, for the COPD. However, Dr. Marder’ s cigarette history isincorrect by at least one-
half. Mr. Shores smoked cigarettes for over 30 yearsat hdf a pack aday. Consequently, Dr. Marder’s
opinion is based onincorrect information. Asaresult, his diagnosis of pneumoconiosisin the form of cod
dust related COPD is not well documented and has diminished probative vaue.

Dr. Marder’s diagnosis of pneumoconios's aso has reduced probative value because he did not

explain either the basis or documentation for hisconclusonthat Mr. Shores' imparment isgreater than an
imparment caused by his cigarette smoking. Notably, Dr. Marder did not indicate how he knew Mr.
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Shores' impairment exceeded the expected impairment level that correspondswitha 14 year, haf a pack
per day, cigarette smoking history.

The remaining three physcians presented reasoned and wel documented opinions, based on
pulmonary examination reports and Mr. Shores medica record. Dr. Skillrud and Dr. Selby opined Mr.
Shores did not have acoal dust induced pulmonary impairment. On the other hand, Dr. Cohendiagnosed
pneumoconioss. Though Dr. Skillrud and Dr. Sdlby outnumber Dr. Cohen, | find , for saverd reasons,
that Dr. Cohen’ s assessment isthe most probative opinion in the record on the issue of pneumoconiosis.

In relative terms, Dr. Skillrud’ sand Dr. Selby’ sopinions are not as well reasoned as Dr. Cohen's
assessment. Dr. Skillrud explainsMr. Shores' obstructiveimpairment intermsof emphysema, asthma, and
chronic bronchitis. He reaches this conclusion because Mr. Shores wheezes and an obstruction caused
by coal minedustis“rar€’ in the absence of progressve massve fibrosis or ahistory of cigarette snoking.
And, while Mr. Shores certainly has a history of cigarette smoking, the absence of progressve massive
fibross demonstrated by chest x-rays apparently excludes the possibility of an obstruction due to coal dust.
In other words, Dr. Sillrud requires the presence of fibrogs in chest x-rays before he will redigticaly
consder the possibility of acoal dust-related obstructionimparment. 1n the absence of such radiographic
evidence, Mr. Shores breathing problems must be due to asthma.

Based on his observations, | beieve Dr. Skillrud rendered his diagnosis on the basis of “classic”
or medica pneumoconiosis. Under the regulations, any pulmonary impairment, both restrictive and
obgtructive, caused, or substantially aggravated, by exposure to coa dust may be considered
pneumoconioss. Inlight of theregulatory definition of pneumoconioss, Dr. Skillrud’ sgpparent requirement
for radiographic evidence of massive fibross for adiagnoss of acod dust related obsiructive impairment
istoo narrow afocus. Certainly, the regulations establish the possibility that an obstructive impairment may
be related to coal dust exposure, eveninthe absence of chest x-rays showing massve fibross. Dr. Skillrud
did not consider that scenario. Instead, he reached his diagnoss of asthma and chronic bronchitis through
the process of diminaionwithout referencing any objective medica evidencethat Mr. Shores' obstructive
impairment, inthe formof asthma, hasarevershility factor. Notably, while Dr. Skillrud did not accomplish
a post-bronchodilator pulmonary function test, earlier pulmonary function tests in 1996 (see DX 18)
showed little reversbility. Dr. Skillrud dso apparently did not consider the possibility that cod dust
exposuremay have aggravated Mr. Shores emphysema. Findly, Dr. Skillrud did not integrate aswell as
Dr. Cohendl the objective medicd tests, including the arteria blood gas studies, which, accordingto Dr.
Cohen, show some blood gas exchange abnormdlities.

In asgmilar manner, Dr. Selby’s opinion is not as well reasoned as Dr. Cohen’s analysis because
he ds0 took aredrictive gpproach in andyzing Mr. Shores' pulmonary impairment in terms of medica
pneumoconioss. Significantly, Dr. Selby referenced the absence of medical literature to support the
propositionthat coal dust exposuremay cause COPD. Dr. Selby al so stressed the absence of chest x-ray
evidence of exposure to coa dust in Mr. Shores case. Such a medical viewpoint is narrower than the
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broader regulatory definitionof pneumoconioss. By failing to addresslega pneumoconios's, Dr. Sdlby did
not consider the relationship of coa dust exposure to Mr. Shores' emphysema. |n addition, according to
Dr. Selby, since Mr. Shores did not have a sgnificant obstruction when he retired from cod mining, his
present significant obstructionmusgt be due to tobacco-rel ated emphysema and therecent onset of bronchia
asthma. Dr. Sdby’srdiance on Mr. Shores' pulmonary condition at the time of his retirement from coa
mining to diminate consideration of a cod-dust related obstructive imparment runs contrary to the legd
notionthat pneumoconicgsisaprogressve disease. Within that andytical framework, Dr. Sdby’schoice
of cigarette smoke rather that coa dust asthe etiology of Mr. Shores' obstructive impairment seems less
reasonable when consdering that Mr. Shores stopped smoking in 1971, over a decade before he retired
from cod mining. Inother words, Mr. Shores’ most recent exposure to a potential cause of a pulmonary
imparment occurred while hewasworking as acod miner. Findly, Dr. Sdby, other thannoting wheezes,
did not indicate the objective medicad basis for his diagnosis of asthma. And, Dr. Selby did not addressthe
absence of arevershility component in the 1996 pulmonary function tests.

In comparative terms, Dr. Cohen provided the best reasoned and documented medical opinionon
the issue of pneumoconiosis. Unlike Dr. Skillrud and Dr. Selby, Dr. Cohen did andyze Mr. Shores
breathing impairment within the entire universe of regulatory pneumoconioss. According to Dr. Cohen,
Mr. Shores' exposure to both coa dust and cigarette smoke caused his obstructive impairment. Hewas
able to include coal dust as a contributing factor in Mr. Shores' impairment because Mr. Shores suffered
a decrease in the pulmonary function test FEV1 value with smultaneous increase in his respiratory
symptoms. Inaddition, Dr. Cohenintegrated dl the objective medica evidence, induding the chest x-rays
and the arterid blood gas studies showing a blood gas exchange problemto reach his conclusionthat coal
dust exposure did contributeto Mr. Shores' obstruction. Dr. Cohen aso presented the best documented
medical opinion because he consdered the analysesby Dr. Skillrud and Dr. Sdby. After reviewing those
contrary opinions, Dr. Cohen specificdly, and reasonably, refuted ther joint diagnosis of asthma
Referencing boththe sgnificant absence of any characterigtic reversibility component and the presence of
ggnificant diffuson, Dr. Cohen did not believe Mr. Shores had asthma.

Insummary, the preponderance of the most probative medical opinion, in the formof Dr. Cohen's
conclusion that Mr. Shores has an obstructive breathing problem associated in part to his coal dust
exposure, establishes the presence of pneumoconioss. Since the evidence presented by Mr. Shores now
edtablishes the fird dement of entittement, he has demongtrated a material change in condition.
Consequently, the entirerecord must be evaluated to determine whether Mr. Shoresis entitled to benefits
under the Act.

Issue# 2 - Entitlement to Benefits
Because Mr. Shores established amaterid change in his condition snce November 1996, | must

now review dl of the medical evidence developed snce his first claim in 1981 to determine if he can
edtablish the four dements of entitlement for black lung benefits under the Act.
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Pneumoconiosis
Because Mr. Shores’ recordssince 1981 do not contain a biopsy report, he must rely on chest-ray
evidence and medica opinion developed since hisfirgt clam to establishthe existence of pneumoconiosis.
Chest X-Rays

Belowaretherdevant chest x-ray interpretations inthe officia record devel oped fromMr. Shores
firgt claim through November 1996.

Date of X-Ray Exhibit | Physician I nter pretation

June 22, 1981 DX 16 Pittman, BCR, B Negative for pneumoconiosis.

Same DX 16 Reyes, BCR Negative for pneumoconiosis, slight emphysema.
December 6, 1995 CX 2 Malik Negative for pneumoconiosis. Mild to moderate

emphysema, no acute cardiopulmonary disease. Increase
in AP diameter of chest and flattening of diaphragms.

August 21, 1996 DX 19 Gaziano, B Negative for pneumoconiosis.

Again, conddering the entire history of radiographic evidence, Mr. Shoresis not able to prove
the presence of pneumoconiosis through chest x-rays.

Medica Opinion
Dr. Glen Sdler

Ondune 25, 1981, Dr. Sidler examined Mr. Shores (DX 16). At thetimeof theexamination, Mr.
Shores had a cumulative smoking history of %2 pack of cigarettes per day for twenty years. Mr. Shores
complained of dyspneaupon exertionfor Sx to sevenyears, chest pain for about eght years, and nocturna
dyspnea. Upon examination of Mr. Shores chest, Dr. Sdler heard diffuse wheezes. The pulmonary
functiontest was normd;; the chest x-ray showed dight emphysema, and the blood gasstudy was abnormal
in part. Dr. Sdler, without explanation, diagnosed Mr. Shores with chronic bronchitis and asthma. He
checked “no” when asked if these were related to coa dust exposure.

Dr. Won Kim
On August 21, 1996, Mr. Shores was examined by Dr. Kim (DX 18). Dr. Kim noted a history

of occasond colds and wheezing, two heart attacks, and high blood pressure. Mr. Shores was
hospitaized in May 1996 for bronchitis and inthe 1980'sfor heart attacks. He started smoking cigarettes
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at age 22 and quiit at age 48, after amoking a haf apack per day, athough he never redly inhaded. Mr.
Shores complained of occasional sputum, daly wheezing, dyspnea, frequent coughing, occasiona chest
pain, and occasiond paroxysma nocturnad dyspnea. Upon examination, hislung diameter and resonance
were increased, and the physcian heard rare crackles in the bases and a low wheeze. An x-ray was
negative for pneumoconioss. The pulmonary function test demonstrated an obstructive impairment that
was not reversible withabronchodilator. Dr. Kim diagnosed the retired cod miner with COPD dueto his
abnormd physicd findings and pulmonary functions. The COPD was probably due to coal mining and/or
smoking. Findly, Mr. Shores had a moderate to marked physical impairment.

Dr. Malik Dababneh

On December 6, 1995, Mr. Shores was treated by Dr. Madik Dababneh at Graham Hospital for
a cough, sputum, shortness of breeth, and upper left chest pain (CX 2). Dr. Dababneh noted a history of
COPD, hypertension, coronary artery disease, and two myocardia infarctions two years ago. He dso
noted that Mr. Shores quit smoking years ago but ill chews one can of tobacco a week. Upon
examination, Mr. Shores' lungs had increased breath sounds and some fant inspiratory and expiratory
wheezes in the |eft upper lobe. Dr. Dababneh diagnosed Mr. Shoreswithacute exacerbation of COPD,
acute bronchitis, hypertension, and arteriosclerotic heart disease. From January through October 1996,
Dr. Dababneh found wheezes in Mr. Shores lungs and noted discussing black lung disease and COPD
with him.

Discusson

Upon cons deration of these medica opinions, in conjunction with the previous assessments, | il
find Dr. Cohen's diagnosis of pneumoconios's the best reasoned and documented. Neither Dr. Sidler or
Dr. Kim, in their terse medica reports explained the basis for their conclusions about the etiology of Mr.
Shores obgtruction. Likewise, Dr. Dababneh’s additional observations are not particularly probative
because he did not discuss the causation of Mr. Shores COPD and his reference to black lung disease
has no accompanying explanation.

Accordingly, Dr. Cohen’ sopinionthat Mr. Shores has pneumoconios's remains themost probetive
of al the medica opinions. | find, based upon Dr. Cohen’swell reasoned and documented opinion, that
Mr. Shores COPD isdue inpart to coal mine dust exposure. Asaresult, Mr. Shores has proven the first
element of entitlement, the existence of pneumoconiosisin hislungs.

Pneumoconiosis Arose out of Coal Mine Employment
To establish the second dement of entitlement to benefits, Mr. Shores must establish that his
pneumoconios's arose, at least in part, out of cod mine employment. If a miner who is suffering from

pneumoconiosis was employed for ten years or more in one or more cod mines, there is a rebuttable
presumptionthat pneumoconios's arose out of such employment. Because the parties have stipulated that
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Mr. Shoresworked at least twenty-9x yearsand Sx monthsin the cod mines, Mr. Shoresis entitled to the
presumption.

In rebuttal, the record does contain medica opinionthat Mr. Shores’ impairment is not related to
his work as a coa miner. However, | find, once again based on Dr. Cohen's most probative medical
opinion, that Mr. Shores obgtructive imparment arose, at least in part, from his cod mine employmert.
Consequently, Mr. Shores has successfully established the second requisite eement of entitlement.

Total Disability

The third necessary eement for entittement of benefits is total disability due to a respiratory
impairment or pulmonary disease. If a coad miner suffers from complicated pneumoconioss, thereis an
irrebuttable presumption of total disability. 20 C.F.R. §718.204 (b). If that presumptiondoes not apply,
then according to the provisons of 20 C.F.R. §718.204, in the absence of contrary evidence, total
disability may be established by four methods: (1) pulmonary functiontests; (2) arteria blood-gastests; (3)
a showing of cor pulmonde with right sided congestive heart falure or (4) a reasoned medica opinion
demondtrating a cod miner, due to his pulmonary condition, is unable to return to his usua cod mine
employment or engage in Smilar employment in the immediate area.

It isimportant to note in evaluating evidence regarding total disability, the tota disability must be
respiratory or pulmonaryinnature. The Director of the Office of Worker’s Compensation Programs has
taken the posgition that to establish totaly disability due to pneumoconiosis, a miner mugt first prove that
he auffers from a respiratory imparment that is totally disabling separate and apart from other non-
respiratory conditions. Thisapproach hasbeen chalenged and upheld by at least one United States Courts

of Appeds?

Mr. Shores has not presented evidence of complicated pneumoconiosisor cor pulmonaewithright
sded congedtive heart fallure. Accordingly, Mr. Shores must demondtrate tota respiratory or pulmonary
disability through pulmonary function tests, arterid blood-gas tests, or medical opinion.

2'See Jewell Smokeless Coal Corporation v. Street, 42 F.3d 241 (4" Circuit 1994).
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Pulmonary Function Tests (prior to November 1996)

Exhibit | Date/ Age/ FEV, | FVC MVV | %FEV/ Qualified® Comments
Doctor height | pre® | pre pre FvC pre
5)ost2 post post pre post
post
DX 16 June 22, 1981 62 3.07 4.17 137 74% No* Normal.
Sdler 73"
DX 18 August 26, 77 152 264 | 48 58% Yes®? Good effort.
1996 70" 152 2.86 53% Yes
Dabahbana According to Dr.
Sarah Long, vents
are not acceptable,
in part due to less
than optimal

cooperation, effort
and understanding
(DX 18).

DX 18 October 15, e 1.88 3.37 56 56% Yes Audible wheezing,
1996 70" 1.92 3.58 54% No good effort.
Dabahbana According to Dr.
Long, vents are
acceptable (DX
18).

Under the provisons of 20 C.F.R. §718.204 (c) (1), if the preponderance of the pulmonary
function tests qudify under Appendix B of Section 718, then in the absence of evidence to the contrary,
the pulmonary test evidence shdl establish a miner’s tota disbility. To apply this regulatory section
requires afive sep process. Fird, an adminigrative law judge must determine whether the tests conform
to the pulmonary function test procedurd requirementsin 20 C.F.R. §718.103. Second, the results are

BTest result before administration of a bronchodilator.

PTest result following administration of a bronchodilator.

%To qualify for total disability, for aminer’s age and height, the FEV, must be equal to or less than the
valuein Appendix B, Table B1 of 20 C.F.R. §718, and either the FVC hasto be equa or lessthan the valuein Table
B3, or the MVV hasto be equal or less than the value in Table B5, or the ratio FEV,/FVC has to be equal or less than
55%.

31The qualifying FEV, number is 2.25 for age 62 and 72.8". The associated qualifying FVC and MVV values
are 2.86 and 90.

%2 The qualifying FEV, number is 1.88 for age 71 and 70.1". The associated qualifying FVC and MVV values
are2.43 and 75.
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compared to the quaifying vaues for the various tests listed in Appendix B to determine whether the test
qudifies. Third, an adminidrative law judge must evauate any medica opinion that questions the vdidity
of thetest results. Fourth, a determination must be made whether the preponderance of the conforming
and vdid pulmonary function tests supports afinding of total disability under the regulation. Fifth, if the
preponderance of conforming tests establishes total disability, an adminidrative law judge thenreviewsal
the evidence of record and determineswhether the record contains “ contrary probative evidence.” If there
is contrary evidence, then it must be given appropriate evidentiary weight and a determination is made to
seif it outweighs the pulmonary functiontests that support a finding of total respiratory disability. Fields
v. Island Creek Coal Co., 10 B.L.R. 1-19, 1-21 (1987).

With these guiddines in mind, | find the Six pulmonary functions testsin this record ranging from
1981 to 1999 do not establish total pulmonary disability. First, | note that al the tests are conforming,
and the two tests from Augugt 26, 1996 and the firs October 15, 1996 test did qualify under the
regulations. However, Dr. Long provided a sufficient reason for questioning the vaidity of the two August
26, 1996 tests. Asareault, | do not find thet testing probeative. Of the four remaining pulmonary functions
testsadministered on June 2, 1981 (one test), October 15, 1996 (two tests), and February 16, 1999 (one
test), only one evauation exceed the total disability threshold. That one test showing totd disability is
outweighed by the remaining three non-qualifying pulmonary function tests, including the most recent
evaudion. The preponderance of the conforming, vaid pulmonary function tests do not establish total
disability.

%3Even though the August 26, 1996 test is missing atracing, the two tracings that are included in the record
are sufficient to assess the validity of the test results. See Estesv. Director, OWCP, 7 B.L.R. 1-414 (1984).
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Arteria Blood Gas Studies (prior to November 1996)

Exhibit Date/ pCO, (rest) pO, (rest) Qualified® | Comments
Doctor pCO,, (exercise) pO, (exercise)

DX 16 June 22, 1981 34 83 No* At rest, thereis very
Sidler 33 72 No* minimal acute respiratory

alkalosis, but pG, is
norma. With exercise,
there is abnormal
response and adrop in

arterial pO,.
CX 2 December 6, 1995 37 73 No*’
Dabababeh
DX 19 August 21, 1996 35 86 No*®
Kim

None of the arteria blood gas studies from 1981 through 1999 qudify to establishtotal disability.

Medica Opinion

When totd disability cannot be establish based on the presence of complicated pneumoconiosis,
cor pulmonale, qudifying pulmonary functiontests, or qualifying arterid blood gas studies, a clamant may
dill establishtotal disability through reasoned medica opinion. Accordingto 20 C.F.R. §718.204 (c) (4),
total disability may be found:

if aphys cianexercisng reasoned medica judgment, based on medicaly acceptable dinica
and |aboratory diagnostic techniques, concludes that a miner’s respiratory or pulmonary
condition prevents the miner from engaging in his usud or comparable cod mine
employment.

3 To qualify for Federal Black Lung disability benefits, at a coal miner's given ,CO, level, the value of the
coal miner's ;O, must be equal to or less than corresponding O, value listed in the Blood Gas Tablesin Appendix C
for 20 C.F.R. §718.

*For the ,CO, value of 34, the qualifying O, is 66.

%For the ,CO, value of 33, the qualifying O, is 67.

3"For the ,CO, value of 37, the qualifying O, is 63.

®For the ,CO, value of 35, the qualifying O, is 65.
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To evauate total disability under this provison, an adminigrative law judge must compare the
exertiond requirements of the claimant’ susud coal mine employment witha physician’ sassessment of the
clamant’s respiratory impairment. Schetroma v. Director, OWCP, 18 B.L.R. 1-19 (1993).

Exertionad Requirements

Based on the above principles, the fird step in my andyss is to determine the exertional
requirements of Mr. Shores' |ast coal minejob as amain line motorman. Based on his hearing testimony,
| find Mr. Shores engaged inheavy manud labor. In hislast job, Mr. Shores welded at the tipple, on the
drag line, at the loading shove, and inthe garage (TR, page 39). He regularly replaced the bottoms of the
conveyer bts, repaired the crusher, and welded eight foot long drill sems. In the course of hiswelding
duties, he had to lift and carry 80 pound drill stems at least 32 feet, remove 70-80 pound sections of old
chutes, lift and move 100 pound truck axlesto repair them, regularly dimb the 300 foot boom of the drag
line, and lift and move 75-80 pound sections of cable for the loading machines. With the assistance of
others, Mr. Shores aso lifted 300 pound sheets of stedl used to replace the bottoms of coa chutes, and
300 pound I-beams (TR, pages 41-53).

Medica Evauations

Having established the physicd requirementsof Mr. Shores' coal mine employment, | next review
the medica opinion in the record to determine if the preponderance of the medica opinion supports a
finding of tota respiratory disability.

Inhismost probative medical opinion, Dr. Cohendetermined Mr. Shoreswastotally disabledfrom
a pulmonary perspective. Mr. Shores dust-related COPD rendered him unable to perform the tasks
required by hislast cod mine employment as awelder.

None of the other physicians rendered a sufficiently probative opinion concerning Mr. Shores
dissbility. Based onhistestsin 1981, Dr. Sidier may have believed Mr. Shores was not disabled, but he
didn't make adefinitive finding. In addition, due to the age of Dr. Sidler’s report, it has little probative
value on whether Mr. Shoresis now disabled.

Dr. Dababneh, Dr. Degdman, Dr. Shima, and Dr. Sanchez did not comment on the extent of Mr.
Shores ability to work. 1n 1996, Dr. Kim diagnosed a moderate to marked physica impairment due to
Mr. Shores respiratory condition. However, absent a finding that the disability was total, his medica
assessment fals short of proving the third eement of entitlement.

Dr. Marder aso did not make a ddinitive satement concerning totd pulmonary disability.
However, he concluded, based on pulmonary function tests, that Mr. Shores had a moderate to severe
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pulmonary impairment. Hisdiagnosis, coupled with my finding that Mr. Shores engaged in heavy manud
labor as a cod miner, supports afinding of tota disability. Inaamilar fashion, Dr. Skillrud' s finding that
Mr. Shores suffered a moderately severe pulmonary obstruction helps support a determination of total

pulmonary disability.

Finaly, Dr. Sdby opined that “Mr. Shores would have the respiratory and pulmonary capacity to
perform any and dl previous coa mine employment duties with the exception of his cardiac disease that
isnot at dl related to cod mining and his emphysema and bronchia asthma which again are not related to
coa mine employment.” At the same time, Dr. Selby did not indicate that Mr. Shores pulmonary
condition, standing done, without his cardiac problems, would aufficiently disable him from cod mine
employment. Asaresult, Dr. Selby’ sassessment doesnot support afinding of tota respiratory impairment.

After reviewing dl the medica opinion, and finding little, probeative, contrary evidence, | conclude
Dr. Cohen’ smost probative medica opinion, as supported by Dr. Marder’s and Dr. Selby’ s assessments
on the saverity of Mr. Shores' pulmonary condition, establishes that Mr. Shoresistotaly disabled due to

a pulmonary impairment.
Total Disability Due to Pneumoconiosis

Because Mr. Shores has established three of the four requisite dementsfor entitlement of benefits,
the award of benefits rests on the determination of whether his respiratory disability is due to
pneumoconiosis. Proof that aclaimant hasatotally disabling pulmonary disease doesnot by itsalf establish
the impairment is due to pneumoconiosis. Absent regulatory presumptions in favor of the daimant,* the
miner must under 20 C.F.R. §718.204, asinterpreted by the BRB and Federd Courts of Appedl, prove
by a preponderance of the evidence that his pneumoconiossis a least a smple contributing cause to his
total disability. Hawkins v. Director, OWCP, 907 F.2d 697,707 (7" Cir. 1990).

Since thereis no evidence of complicated pneumoconiosis and Mr. Shoresfiled hispresent daim
after 1982, he is not able to rdy on any of the regulatory presumptions. Instead, medical opinion in the
record will determine whether Mr. Shores' tota disability is due to pneumoconioss.

In determining reletive probative weight, | find, for the reasons previoudy noted, the opinions of
Dr. Dababneh, Dr. Degelman, Dr. Shima, and Dr. Sanchez, and Dr. Sidler have little probative weight in

%9Since Dr. Marder relied on objective medical tests for this portion of his diagnosis, his conclusion on this
issueis not diminished even though he also used an incorrect cigarette smoking history for other portions of his
opinion.

4920 C.F.R. §718.305 (if complicated pneumoconiosis is present then there is an irrebuttable presumption
miner istotally disabled due to pneumoconiosis); 20 C.F.R. §718.305 (for claimsfiled before January 1, 1982, if the
miner has fifteen years or more coal mine employment, there is a rebuttable presumption that total disability is due to
pneumoconiosis); and, 20 C.F.R. §718.306 (a presumption when a survivor files aclaim prior to June 30, 1982).
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determining whether Mr. Shores’ tota disability is due to pneumoconioss. Because both Dr. Skillrud and
Dr. Sdlby did not believe Mr. Shores had pneumoconios's, their medical opinions dso are not probative
on this subject either. See Hobbs v. Clinchfield Coal Co., 45 F. 3d 819 (4" Cir. 1995). And, Dr. Kim
aso did not discuss the cause of the moderate impairment.

Although Dr. Marder attributed Mr. Shores' pulmonary problemsto coa dust exposure, | have
previoudy dismissed his opinion on the subject of pneumoconioss due to his reliance on an incorrect
cigarette smoking higtory.

Once again, Dr. Cohen’s diagnosis is the sole, remaining probeative medica opinion. Dr. Cohen
indicated coal dust exposure played a Sgnificant role in Mr. Shores' respiratory dissbility. Dr. Cohen
found that of the two risk factors associated with Mr. Shores' lung obstruction, exposure to coal dust was
a contributing cause. Based on the highly probative medica assessment of Dr. Cohen, | find the
preponderance of the evidence establishes totd disability due to pneumoconioss.

CONCLUSION

The preponderance of the most probative medica evidenceestablishesthat Mr. George W. Shores
istotdly dissbled by pneumoconioss which arose out of his cod mine employment. Having established
al the requisteeements, Mr. Shoresis entitled to benefits under the Act, augmented for one dependent,
Mrs. Geraldine Shores.

Date of Entitlement

Under 20 C.F.R. §725.503 (b), in the case of a cod miner who is totally disabled due to
pneumoconios's, benefitsare payable beginning the month of onset of total disability. When evidence does
not establish when the onset of total disability occurred, then benefits are payable sarting the month the
damwasfiled. The BRB has placed the burden on the miner to demondtrate the onset of tota disability.
Johnson v. Director, OWCP, 1 B.L.R. 1-600 (1978). Placing that burden on the claimant makes sense,
especidly if the miner believes his total disability arose prior to the date he filed hisclam. Inthat case,
failure to prove adate of onset earlier than the date of the claim means the claimant receives benefits only
from the date the daim was filed. The BRB dso stated in Johnson, “[c]learly the date of filing is the
preferred date of onset unless evidence to the contrary is presented.”

At the same time, a miner may not receive benefitsfor the period of time after the daim filing date
during which hewasnot totaly disabled. Lykinsv. Director, OWCP, 12 B.L.R. 1-181, 1-183 (1989).
This principle may come into play if evidenceindicates there was a period of time after the filing of the daim
during whichthe miner was not totdly disabled. Oneexampleisthe Stuationin Rochester and Pittsburgh
Coal Company v. Krecota, 868 F.2d 600 (3" Circuit 1989) where after the miner filed his daim, the
initid probative medica opinions provided some evidence that the miner was not totaly disabled, yet the
adminigrative law judge found a subsequent evauation did establish total disability and then set the
entittement date as the date of the dam. The gppdlate court afirmed the finding of totd disability but
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believed the adminidrative law judge erred by awarding benefitsfromthe date of the clam becausehe had
not considered whether the earlier medica evauations indicated that the pneumoconiosis had not yet
progressed to atotaly disabling stage. In other words, if evidence shows an identifiable period of time
whereaminer was not totaly disabled by pneumoconioss that is subsequent to the date the miner filed his
or her dlam and prior to afirm medica determination of tota disability, then it is inappropriate to award
benefits from the month the daim was filed.

Where there is no intervening medica opinions or evidence that raise the posshility that tota
disability did not exist between the claim filing dete and the first medica evauation that established total
dissbility, then a different set of principles are gpplicable. In this dtuaion, while the firsd medica
examinaionafter the damwasfiled leadsto afinding of total disability, the date of the examinationshowing
total disability does not necessarily establishthe monthof onset of total disability. Instead, it only indicates
that some time prior to the exam, the miner had becometotaly disabled. SeeTobrey v. Director, OWCP,
7 B.L.R. 1-407, 1-409 (1985).*

The pulmonary function test of October 15, 1996 gave someindication of Mr. Shores impai rment
and Dr. Kimfound amarked physical impairment. However, since Dr. Kim did not consider the physical
requirements of Mr. Shores' cod minework, | consder his report insufficient to establish onset of total
respiratory impairment prior to the submissonof the present dam. Consequently, | next consider thedate
of totd disability onset in reation to the present clam.

Mr. Shoresfiled his present claim on November 21, 1998. Dr. Cohenbased his findings of totd
disaility, in part on the results of the February 16, 1999 pulmonary examination, which showed a
moderately severe impairment. Since there is no intervening medica evidence to show Mr. Shores was
not totally disabled during the period between the time he filed the dam in November 1998 and the
February 1999 pulmonary examination, | find benefits are payable sarting the month inwhichMr. Shores
filed his claim, November 1, 1998.

Attorney’s Fee

Sincel have not received an application from Mr. Shores attorney for approval of afee, | do not
award atorney’s fees at this time. Mr. Shores' attorney has thirty days from receipt of this decison to
submit angpplicationfor attorney’ sfeesinaccordance with20 C.F.R. 88752.365 and 725.366. Withthe
gpplication, counsd must attach a document showing service of the gpplication upon al parties, including
Mr. Shores. The other parties have fifteen days from receipt of the fee gpplication to file an objection to
the request. Absent an approved application, no feemay be charged for representation servicesassociated
with thisdam.

“Un that case, the BRB stated the date the claimant is “first able to muster evidence of total disabil ity isnot
necessarily the date of onset.”
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ORDER

The daim of GEORGE W. SHORES for benefits under the Act isGRANTED. The employer,
MIDLAND COAL COMPANY, isordered to pay thedaimant al benefitsto whichMr. Shoresis entitled
under the Act and Regulations. Benefits shal commence November 1, 1998, augmented for one
dependent.

SO ORDERED:

RICHARD T. STANSELL-GAMM
Adminigrative Law Judge

Washington, DC

NOTICE OF APPEAL RIGHTS: Pursuant to 20 C.F.R. §725.481, any party dissatisfied with this
Decison and Order may apped it to the Benefits Review Board within 30 days fromthe date this decision
isfiled with the Digtrict Director, Office of Worker's Compensation Programs, by filing a notice of apped
with the Benefits Review Board, ATTN.: Clerk of the Board, Post Office Box 37601, Washington, DC
20013-7601. See20C.F.R. 8725.478 and §725.479. A copy of anotice of appeal must also be served
on Donad S. Shire, Esquire, Associate Solicitor for Black Lung Benefits. His address is Frances Perkins
Building, Room N-2117, 200 Congtitution Avenue, NW, Washington, DC 20210.
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